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Bodily injury landscape Europe
Germany

Within the European Union, harmonisation of motor insurance regulations facilitates 
the free movement of people and vehicles. With regard to bodily injury compensation, 
claim components such as “loss of earnings”, “assistance”, and “pain and suffering” are 
already recognised across Europe. However, assessment of and compensation for 
severe bodily injury claims can differ considerably across countries in Europe. 

In this 2018 edition of our “Bodily injury landscape Europe“ series we outline the main 
changes in motor liability since the last overview published in 2015. The series, put 
together by claims experts at Swiss Re, takes a look at recent regulatory developments 
in 13 European countries. It also provides an overview by country of compensation 
levels in severe bodily injury cases based on Swiss Re’s tetraplegia and fatality scenarios.  

The tetraplegia claims scenario for 2017 shows that the differences in compensation 
levels across European countries continue to be large. Claims costs for the tetraplegia 
scenario have increased to EUR 21.8 million in the UK. This compares with figures of 
below EUR 1 million for countries like Denmark, Sweden and Hungary.

Costs for assistance and care still loom large
Compensation for assistance and care varies greatly from country to country. For the 
five countries with the highest levels of compensation, assistance and care amounts to 
more than 50% of the total. “Loss of earnings” is the second most important single claim 
component, reaching EUR 1 million in countries like the UK, Switzerland and Germany.

Differences across countries are also pronounced for pain and suffering. In Belgium, 
Italy and Spain in particular, pain and suffering makes up a considerable share of the 
total bodily injury compensation per country.

Source: Swiss Re
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Motor insurance market developments in Europe

In today’s technology landscape, autonomous cars, telematics-based insurance 
and smartphone-induced distracted driving are the trends that are changing the 
motor insurance world – and capturing the most attention. These trends do not 
have a direct impact on the systems used for compensation of bodily injury to  
third parties, however. So, what is driving recent developments in bodily injury 
compensation in Europe? Two clear drivers are the reduction in the discount rate  
in some countries such as the UK, and far-reaching regulatory reforms in others 
such as the new Baremo in Spain. Also, bodily injury inflation from 2014 – 2017 
varied considerably by country, from less than 5% per annum in some stable 
countries to more than 15% per annum in others. We highlight some of the most 
recent developments in bodily injury compensation in Europe here:

Discount rates for personal injury claims
The continuing low interest rate environment has led to a downward trend in 
discount rates impacting the present value of future cash flow. For instance, the 
decision to cut the discount rate from 2.5% to minus 0.75% in the UK effective 
March 2017 was not fully anticipated by the industry; the rate adjustment has 
adversely impacted motor reserves in particular and the motor business in general.

The new Spanish Baremo
The first compulsory compensation system for fatality or injuries in traffic accidents 
(the so called “Baremo”) was implemented in Spain in 1995. More than 20 years 
later, a panel of experts appointed by the Insurance Authority carried out an  
in-depth review of the system. In September 2015 the Spanish Parliament 
approved the new “Baremo” and it came into force on 1 January 2016. Within  
the first two years, it appears the reform has achieved what it set out to do: adjust 
compensation levels for fatality and severe injuries cases and reduce the level of 
fraud in frequent claims such as whiplash. In terms of compensation, the most 
noticeable changes affect prejudiced parties in case of fatality and third-party 
assistance and loss of earnings in case of injuries. Prejudiced parties in case of 
death have been extended to close relatives and the regulation and level of 
compensation for third-party assistance and loss of earnings has been reviewed 
in line with the principle of full reparation of damage.  

ECJ case C-162/13, Damijan Vnuk v Zavarovalnica Triglav d.d.
In 2007, Mr Vnuk was knocked off a ladder by a reversing tractor on a farmyard. 
The insurer Triglav refused to pay as the tractor was not being used as a vehicle 
but as a propulsion device (tractor). The Court of Justice of the European Union 
ruled that compulsory insurance extends to: (i) any use, (ii) consistent with normal 
function of vehicles, (iii) anywhere. The ECJ Vnuk Judgment is a final judgment 
directly applicable in all member states.

Motor & Terror
The recent terrorist attacks involving motor vehicles in many countries have 
dramatically highlighted a vulnerability of our society – one that can take a heavy 
human toll and cause very large losses. To find answers to the crucial questions 
concerning the insurance industry’s potential exposure via motor third party 
liability covers, Swiss Re has looked at the legal regulations in selected European 
countries in light of likely scenarios based on past experience. We have compiled 
the findings in a new publication entitled: “Terrorist attacks through the use of 
motor vehicles in selected European countries”. 

For more information about the report, please contact your Swiss Re claims expert.   
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The legal and claims environment in Germany

Introduction of an entitlement to survivor’s benefits
In July 2017, the German legislator introduced a new regulation that puts into place 
an entitlement for surviving dependents (Section 844 (3) of the German Civil Code). 
The new survivoŕ s benefits claim, which provides compensation for pain and 
suffering, is limited to those with a very close relationship to a person killed. The 
claim is only valid in the case of the death of a close relative, but not in the case of a 
severe injury. The amount of compensation is not regulated in the law. Circulated 
recommendations are disputed within the market. It remains to be seen how the 
court practice develops. 

Degrees of care – new definition of need for care
As of 1 January 2017, five degrees of care replaced the previous three levels. The 
restructuring aims to improve efforts to tailor the nature and extent of long-term care 
benefits to the injured’s abilities and needs, irrespective of the origin of the 
impairment, e.g. physical, mental or psychological.

The levels of care are based on the severity of the impairment and how this impacts 
the individual’s ability to perform basic activities themselves. A care-based assessment 
tool is used to determine the degree  of care. The five levels of care range from minor 
impairments to the individual’s ability to perform basic activities (level 1) to severe 
impairment associated with special requirements for nursing care (level 5).

People who have a specific, exceptionally high need for assistance, including special 
requirements for nursing care, can qualify for the highest level of care. In this case, 
and according to the new legislative standard, the social insurance carrier will pay a 
maximum sum of around EUR 2 000 per month, which is approximately EUR 400 
more compared to the old standards. National social insurance usually seeks 
recourse for their expenses. The claimant may seek compensation for any loss 
exceeding the above mentioned threshold directly from the tortfeasor/liability insurer.

(Source: https://www.bundesgesundheitsministerium.de/service/begriffe-von-a-
z/p/pflegegrade-neuer-pflegebeduerftigkeitsbegriff.html)

General
German tort law is based on the principle of restitution in kind. Only if restitution in 
kind is not possible or appropriate, does an allowance have to be made in money 
whenever reasonable.

 ̤ The level of indemnification for severely injured persons is relatively high in 
Germany compared to other western European countries.

 ̤ In principle, pursuant to German law, claimants of severe bodily injury cases are 
entitled to receive periodical annuity payments. However, in exceptional cases, 
lump sum compensation payments are paid if they are of greater benefit to the 
injured person.

 ̤ There is no legal right to receive a lump sum payment in Germany. Decisions are 
made on a case by case basis according to the German Civil Code (Section 843 
(3) BGB). 

Recent legislative changes

Claims and compensation
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Reserving/Mortality table
Reserving practices for large losses in motor third-party liability (MTPL) differentiate 
between annuity reserves and loss reserves.

The German Commercial Code (“HGB”) requires insurers to transfer reserves for 
recurring annuity payments, either confirmed by court order, enforceable settlement 
or admission, to a security fund (“Rentendeckungsstock”). According to sec. 341g  
VHGB the maximum technical discount rate shall be applied to such reserves, i.e. 
0.9% (status February 2018).

Establishing loss reserves, on the other hand, is more difficult as there is no legal 
requirement in respect of the applicable discount rate. The insurers can choose 
which reserving parameters to use. In fact, levels of discount rates applied by 
primary insurers vary from 0% up to 3%, in some exceptional cases up to 4%.  
These differences matter as the volume of loss reserves is much greater than that  
of annuities transferred to security funds. Future inflation risk is currently taken  
into account by most German insurers with a rate of around 1%.

There is no legal provision prescribing the use of a specific mortality table: To 
determine the statistical life expectancy of an injured person, the mortality table from 
the German Association of Actuaries (DAV 2006 HUR) or the mortality table from 
the Federal Statistical Office (last version: Sterbetafel 2012/2014) are most 
commonly used.

Loss of earnings
(i) Employed injured/claimant
In general, loss of earnings is calculated up to the German legal retirement age of 
67 years. In case of an incident where the employee becomes incapable of working 
the German employer pays the injured employee’s salary in full for up to six weeks. In 
that case, the claimant himself does not suffer any loss of earnings. The employer 
may subrogate against the tortfeasor, or his/her insurer respectively. If the time 
period of six weeks is exhausted, the injured/claimant receives continued sickness 
benefit from his/her health insurer for up to 18 months. The continued sickness 
benefit only covers 70% of the net income, thus the injured can claim the difference 
of 30% as loss of earnings from the tortfeasor/liability insurer. Also the health 
insurance company itself can take recourse against the tortfeasor/liability insurer.

In general, for a disability lasting longer than 18 months, the injured can claim its loss 
of earnings in full from the tortfeasor/liability insurer.

(ii) Self employed injured/claimant
The calculation of loss of earnings for self-employed claimants is based on the loss of 
profits originating from their business. The claimant has to prove the loss of profits 
based on the operating results of the past years. There is no fixed rule as to which 
period of time is relevant to determine the future loss of earnings; it depends on the 
circumstances of each case.

Moreover, and in case the injured compensates/mitigates the losses by hiring other  
personnel, they can claim the respective loss mitigation costs from the tortfeasor/ 
liability insurer if they can prove the causal nexus between accident and additional 
expenses incurred. 
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Pain and suffering
Claimants are entitled to compensation for pain and suffering if they experience 
physical injury or mental suffering as a result of an injury. To determine the current 
and future health status of a claimant, an expert medical opinion is needed as 
evidence. The respective compensation amount is evaluated on a case by case 
basis. Special tables are generally used to determine the reasonable amounts for 
compensation for pain and suffering (for example Hacks/Wellner/Häcker). Levels of 
compensation depend among others on the following factors: Severity of the injury, 
duration of the pain, disability to work, permanent damage, remaining 
disfigurements/disabilities and dependency on assistance.

Recent compensation awards for severe bodily injury cases in Germany range from 
EUR 400 000 up to EUR 600 000 (source: Slizyk, Beck’sche 
Schmerzensgeldtabelle 2017, München 2017):

 ̤ Higher regional court Oldenburg 2014: 35 year old man with very severe cerebral 
injury in a vegetative state (EUR 500 000)

 ̤ Higher regional court Cologne 2014: 2 year old child with very severe cerebral 
injury after accident (EUR 603 978)

 ̤ Higher regional court Naumburg 2006: 20 year old student with very severe 
cerebral injury with additional complications (EUR 592 000)

The compensation for pain and suffering is usually paid as a lump sum payment  
but it can also be rendered by a court judgement as a lump sum in combination with 
an annuity.

Care costs / Assistance and medical treatment 
Any reasonable and appropriate medical treatment and/or medication is paid 
upfront by the claimant’s health insurer, be it the compulsory public health insurer 
(89% of the population) or the private health insurer (11%). In case of liability, the 
respective health insurer may seek recourse for full compensation against the 
tortfeasor/liability insurer.

In case of a working and/or commuting accident the compulsory accident insurance 
is obliged to cover aforementioned costs to a comparable extent.

In case the incident leaves the claimant in need of care, the long-term care insurance 
is obliged to cover the reasonable, necessary and needed costs, for example for 
personal nursing. The long-term care insurer as well as the compulsory accident 
insurer may seek recourse against the tortfeasor/liability insurer.

 

Maintenance claim
In case of a fatal accident in which the deceased person had a legal maintenance 
obligation, e.g. vis-a-vis their spouse and/or children, the dependents can claim this 
loss from the tortfeasor/liability insurer. The calculation is based on the maintenance 
costs of dependents at the time of death.

 

. 
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30-year old male, married, single earner, 2 minor children, average income  
in dependent employment, severe spinal or head injury, no ventilation necessary, 
100% disablement, no return to work, highest level of assistance/care.

2014–2017
Increase in claim figures is based on various factors. The key driver is the  
reduction of the discount rate, with differing impacts on annuity reserves and  
loss reserves. In addition, the rise in wage index influenced the exposure.

Tetraplegia claim scenario

Tetraplegia claim scenario 2017 – 
Germany 
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30-year old male, married, single earner, 2 minor children, average income in  
dependent employment

Fatality claim scenario

Fatality claim scenario 2017 – Germany 
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