
How did we get here?  
The opioid problem by the 
numbers
The opioid problem is defined by 
statistics revealing its sheer force and 
breadth. In 2012, there were 259 
million prescriptions written for 
opioids — more than enough for 
every adult in the US population. In 
2013, it was estimated that nearly 2 
million people were dependent on or 
abusing opioid prescriptions. The 
Centers for Disease Control and 
Prevention (CDC) estimates that in 
2015, more than 33,000 people 
died from opioid overdoses 
(quadruple 1999’s figures) at a total 
cost of more than USD 500bn for the 
year. In 2016, the CDC estimated that 
116 people died every day from 

Opioid crisis: insurers on the defense 
Coverage disputes expected for the opioid crisis.

On October 26, 2017, the US Department of Health and Human Services declared America‘s opioid crisis 
a public-health emergency. Prior to the declaration, litigation arising from use of opioids had swept across 
the US with increasing intensity. A rising tide of filings had gained such momentum that by December 
2017, a federal multidistrict litigation (MDL) was established consolidating and transferring more than 
115 pending federal cases to the Northern District of Ohio. That original transfer number has now 
ballooned to hundreds of cases. The first MDL trial has been set for early 2019.

Property & Casualty Trend Spotlight
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Key Facts
 ̤ In 2012, there were 259 million pre-

scriptions written for opioids — more 
than enough for every adult in the  
US population. 

 ̤ In 2013, it was estimated that nearly  
2 million people were dependent on or 
abusing opioid prescriptions. 
 

 ̤ The Centers for Disease Control and  
Prevention (CDC) estimates that in 2015, 
more than 33,000 people died from  
opioid overdoses (quadruple 1999’s  
figures) at a total cost of more than  
USD 500bn for the year. 

 ̤ In 2016, the CDC estimated that 116  
people died every day from opioid-related 
overdoses with another 12 million misus-
ing prescription opioids.

opioid-related overdoses with another 
12 million misusing prescription 
opioids. Examples of unchecked 
volumes of opioids reveal rampant 
availability. In West Virginia, Larry’s 
Drive-In Pharmacy reportedly 
distributed nearly 10 million doses of 
hydrocodone and oxycodone in 10 
years; Larry’s is located in Boone 
County, which has a population of 
less than 25,000.1 

Anatomy of a problem
In the late 1990s, pain management 
became a key health-provider priority. 
The American Pain Society promoted 
a quality-of-care improvement 
campaign that drew attention to pain 
as the so-called 5th vital sign, 
denoting pain assessment as an 

important factor in patient well-being. As a 
result, opioids, which include oxycodone, 
hydrocodone, codeine, morphine, methadone 
(and others), were regularly and plentifully 
prescribed. 

Widespread use of opioids may also have been 
driven by misplaced reliance on a study 
referenced in a 1980 New England Journal of 
Medicine letter to the editor, which said that 
opioid addiction was “rare in medical patients 
with no history of addiction.”2 The letter was 
cited an estimated 1,000 times in support of 
the non-addictive qualities of opioids. In 
hindsight, it appears that the referenced study 
was performed under narrow in-hospital 
conditions and did not contemplate, or 
advocate, proliferation of use. 

In fact, opioids are extremely addictive and can 
exacerbate pain responses. Based on these 
effects, individuals who have been prescribed 
opioids often continue to seek opioids, or turn to 
less expensive (and many times, illegal, 
stronger, or cheaper) alternatives like fentanyl 
and heroin. 

Making matters worse, distribution data 
suggests the supply of opioids outweighed 
what was reasonable for population and for 
legitimate pain-management needs.3 The 
monolithic supply of opioids (and resulting 
addictions), caused intense increases in 
medical, rehabilitation, police and crime costs.4 



What’s currently on the docket
Litigation activity has been robust in California, 
West Virginia and Ohio, and a number of opioid 
cases have already been litigated or settled. 
Many of these cases have centered on critical 
insurance coverage issues that provide a road 
map for the direction of future litigation.
The current federal MDL proceeding is expected 
to address a matrix of causation, liability and 
damages issues, presumably in conjunction 
with consideration of disputed insurance 
coverage issues.

Who are the plaintiffs?
The cast is varied, but centers on these key 
groups: states, municipalities, townships, cities 
and tribes. States are suing on behalf of their 
public constituents, in parens patriae, for 
financial harm resulting from opioids. Presently, 
state attorney generals comprise the largest 
common group of plaintiffs. 

Corporate shareholders and miscellaneous 
plaintiffs, including healthcare plans and 
individuals, form a smaller category of plaintiffs. 
Shareholders have filed D&O claims for financial 
harm, healthcare plans have sued for excessive 
opioid prescription claims, and individuals and 
their families have sued for their own asserted 
damages related to opioid addiction or death. 

. . . and defendants?
Major defendant categories include 
manufacturers, distributors, pharmacies, 
healthcare providers, pain clinics and 
physicians. Among other claims, manufacturers 
are accused of knowingly deceiving physicians 
and the public by understating the 
addictiveness of opioids, representing opioid 
drugs as safe for long-term use, and flooding 
the market with excessive quantities. Legal 
allegations include improper marketing and 
sales practices, false advertising, public 
nuisance, deceptive acts, and consumer fraud. 
 
Distributors are vulnerable to assertions of 
violations of the Controlled Substances Act 
(SCA) for allegedly failing to report or prevent 
shipments of suspicious orders. Additional 
causes of action against distributors are similar 
to manufacturer suits. 

Pharmacies, pain clinics and ‘pill mills’ are also 
accused of failing to warn patients, representing 
opioids as safe for long-term use, and assisting 
in flooding the market with excessive quantities 
of opioids. Allegations against pharmacies 
include improper marketing and sales practices, 
consumer fraud, deceptive acts and unjust 
enrichment. 
 
The allegations listed here are representative, 
but not exhaustive. In addition, various other 

defendants include hospitals, physicians, 
healthcare plans, contract manufacturers and 
professional sports leagues and teams.

Policy coverage issues
For insurance carriers, coverage issues are 
prominent. Product coverage disputes will focus 
on the point that opioids, as manufactured, 
were not defective, and there has been no 
‘unintended consequence’ with regard to the 
effectiveness for which opioids were created. 

Existing litigation demonstrates a host of 
coverage disputes concerning the applicability 
of CGL policies. Previous and ongoing CGL 
coverage cases show that points of 
disagreement center on whether actions 
(manufacturing, distribution, or fulfillment), 
constitute an ‘event’ or ‘occurrence,’ and 
whether the asserted financial harm constitutes 
‘bodily injury.’ Court decisions to date have 
delivered mixed results. For CGL policies with 
products exclusions, some courts have already 
held that products exclusions unambiguously 
take claims outside of CGL coverage. 

D&O policies also present coverage issues, 
including allegations of intentional criminal acts. 
In addition, claims have been asserted under 
Tech E&O policies with even more tenuous 
coverage assertions.

Duty to defend
Obligations surrounding the duty to defend sit 
against the backdrop of the host of disputed 
coverage issues. The duty to defend analysis is 
highly dependent on the specific language of a 
policy, and the precise allegations made against 
a defendant (particularly whether the 
allegations assert intentional or negligent acts). 
At the time of this publication, at least one 
important decision has held firmly that an 
insurance carrier had no duty to defend an 
opioid case because the allegations centered on 
intentional acts.5 

Insurer responses 
The opioid crisis puts insurers squarely in the 
position of either asserting, or responding to, 
coverage positions for risks stemming from 
nearly every aspect of opioid production, 
distribution or fulfillment. While the grievous 
consequences of opioid use have resulted in a 
public epidemic, insurers need to carefully 
assess whether they agree or disagree that 
coverage is triggered for their policies. 

In addition, if insurers lose their defense and/or 
indemnity coverage positions, they will need to 
assess other issues, including accumulation risk 
and the impact of integrated occurrence 
declarations. Most commentators agree that,  
in the face of a handful of already inconsistent 

rulings regarding coverage and duty to defend, 
there will be no ‘single rule’6 for coverage with 
opioid-related litigation. Interpretation of 
coverage will depend on the facts of the case, 
causes of action pled, specific policy wording, 
and interpretation of applicable law. It is 
important for insurers to make early 
assessments about comprehensive opioid 
coverage positions and consistently implement 
those positions.
 
Meanwhile, many insurers are undertaking 
more comprehensive underwriting 
investigations to better assess opioid exposure. 
Insurers are also crafting and delivering opioid 
exclusions into the marketplace. Some are 
applying opioid exclusions to manufacturers 
and distributors, but not pharmacies (which 
often benefit from substantial case law 
regarding standards for duty to warn). Other 
insurers are applying exclusions across all 
potentially exposed risks. 

Attaching exclusions highlights both the 
common interest to confirm coverage intent, 
and that the opioid problem, and concomitant 
efforts to assign liability, may be around for 
years to come. Even when opioid litigation is 
ultimately resolved, new regulations and 
standards will represent a continuing risk. 

A failure to isolate the opioid issue for detailed 
underwriting, policy and claims investigation 
would represent unfortunate inattention to an 
exposure that presents complex ongoing 
liability issues — and portends considerable 
disagreement about coverage.  

Conclusion
The public profile of the opioid epidemic 
amplifies pressure to address the nationwide 
addiction problem. This pressure will filter 
through to insurers. As one opioid defense 
attorney has stated: “[The opioid crisis] is 
destined to create a clash between defendants 
and their insurers.”7 Even armed with 
considerable coverage defenses, Insurers will 
have to navigate intense public and judicial 
pressure as they protect the intent of their policy 
language. Because claimed losses resulting 
from opioid addiction are staggeringly high, the 
quest for insurance coverage is expected to be 
hotly contested.
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