
2016 was a showstopper. Last year, federal securities class action filings outpaced 
any year in the last 20 years (minus 2001, when a constellation of IPO-laddering 
cases were filed). Securities filings for the year beat the 20-year average by 44%.1 
Why did this happen, and what should D&O carriers know about this brave new 
world ? It’s important to review the fireworks of 2016 since 2017 has begun with  
a blast of securities class actions filings that could exceed 2016’s totals. 

Facts, factors and theories
The key driver of securities filings has  
been the frequency of merger-objection 
lawsuits, according to industry expert 
Kevin M. LaCroix.2 Delaware’s Trulia3 
decision resulted in a migration of merger 
objection suits to federal courts, although 
litigants are not guaranteed a friendly 
response to disclosure-only suits at the 
federal level. 

D&O commentators and practitioners have 
also tried to explain why securities class 
actions have increased so dramatically. 
Theories include the continuation of IPO-
related litigation, increasing regulatory 
enthusiasm for SEC whistleblower tips and 
enforcement actions, and new joiners from 
the plaintiff’s bar. Douglas Greene, of D&O 
Discourse, says larger plaintiffs firms have 
worked through much of their credit-crisis 
litigation and now have time to pursue  
new securities litigation; he thinks smaller 
firms also want a piece of the action, and 
are keen to pounce on companies making 
classic red-flag announcements — such  
as auditor resignations.4

There is general agreement that cases 
against non-US domiciled companies is  
a new focus. A key historical sub-element 
of non-US domiciled company activity has 
included Chinese reverse-merger cases.5 
Other factors include continued scrutiny 
of life science companies — a traditional 
hot spot for filings.

In the midst of soaring federal securities 
filings, it’s worth considering the size  
and shape of current and emerging D&O 
exposures.

Who is being sued?
The three industry sectors most frequently 
sued were health technology and services, 
electronic technology, and finance.6 When 
technology is considered as one industry,  
it is by far the largest. Life sciences 
represented a quarter of all 2016 federal 
filings. And this breakdown likely won’t 
move much over the next year. 

What does the ‘average life’ of  
a D&O claim look like?
Stanford Law School has issued a 
comprehensive study concerning 
securities class action data. The study 
offers detailed insights about patterns 
emerging from D&O securities litigation. 
There is a common misconception  
(based on worst cases) that securities  
class actions involve years of discovery  
and millions of dollars for defense. This 
view does not fit the statistics. More than 
50% of securities class actions end before 
discovery and before a second complaint  
is filed.7 Notably, 25% of all actions are 
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resolved with a favorable defense ruling 
on a Motion to Dismiss (with an average 
lifespan of 19 months between filing and 
dismissal).8 

Another 13% of securities class actions 
are not pursued by plaintiffs, either due  
to voluntary dismissal prior to a ruling on  
a Motion to Dismiss (MTD), or following  
an unfavorable plaintiff ruling on a MTD.9 
There is evidence that when there is a 
companion SEC action, there are fewer 
class action dismissals; in those instances, 
dismissals only happen about 12% of  
the time.10 All told, about 40% of cases 
are resolved within two years of filing,11 
and when a case continues beyond a 
MTD, 60% of litigants settle during the 
discovery phase, with a mean life span of 
16 months following denial of a MTD.12 
Despite these statistics, it is well known 
that defense costs can easily surge into 
the millions and tens of millions. Defense 
costs can make the ‘successful defense’ 
of a D&O case a pyrrhic victory for 
carriers.

What are the settlement trends?
Settlement prospects for D&O litigation 
remain squarely in the ‘tens of millions’ 
range. More than 50% of the settlements 
in the first half of 2016 were below  
USD 10 million; about 20% were more 
than USD 50 million.13 Median settlements 
were about USD 9 million.14 Mega 
settlements (settlements more than  
USD 100 million) jumped to 17% from 
13% year over year,15 suggesting that  
the potential for huge settlements remains 
an incentive for filings and is keeping the 
plaintiff’s bar in hot pursuit. To that point, 
NERA, a global economic consulting firm, 
reports that for 2016, total attorneys’ fees 
and expenses were USD 1,269 billion — 
an increase of nearly 25% from 2015.16 
Somewhat ironically, the defense bar is 
benefitting from these exposures as well, 
because high stakes beget steep hourly 
rates and massive budgets on both sides.

One interesting question is whether 
settlement timing is related to settlement 
size. The Stanford study found settlement 
size increase as cases move from early 
pleading to discovery, but that settlement 
size as a percentage of total alleged 
shareholder losses, decreases over time. 
This reduction occurs because large 
companies tend to settle later and for a 
smaller fraction of shareholder losses, 
even though their settlements are usually 
larger in absolute terms.17

Opt-outs
There are also increases in securities class 
action opt-outs, according to a recent 
Cornerstone Research and Latham & 
Watkins report.18 Most opt-outs occur 
when settlements are USD 500 million or 
higher. Pension funds are the most likely 
opt-out entity with ‘other institutional 
investors’ as the second largest group. 
The study found that the median value  
of an opt-out settlement was typically  
far less than the related class-action 
settlement. Opting out does not always 
yield a higher settlement, but the threat  
of opting out can be a strategic move  
to enhance the threatening entity’s 
settlement leverage. This, too, affects 
D&O insurers when assessing total 
defense costs and settlement values. 
Opting out can be a tool for solidly 
capitalized plaintiffs, since dual track 
litigation will be inefficient for defendants 
and their carriers. It’s also possible that 
the threat of opt-outs may be used in 
smaller cases.

Are unicorns real? 
Unicorns are definitely real and the SEC 
may be “curiouser and curiouser.”19 
Former SEC Chair Mary Jo White said  
that private companies are matters of 
“official curiosity” for SEC investigators20; 
and that almost certainly includes 
“unicorns”: private companies with billon-
dollar valuations. It remains to be seen  
if SEC Chair nominee Jay Clayton will 
have a different perspective under the 
new administration. SEC investigations 
can cost millions, they regularly include 

allegations against senior managers,  
and can trigger claims from shareholders 
and investors. Because of that, directors 
and officers will often seek coverage 
under their D&O policies. Carriers may 
offer or exclude SEC inquiry coverage  
for private companies, but it should be 
appreciated that where offered, coverage 
may be more highly exposed for unicorn 
companies.

Where the SEC goes, investors, of course, 
follow. In the widely reported Theranos 
matter, investors are now asserting they 
were drawn into huge investments based 
on alleged misrepresentations of the 
blood-testing accuracy and capabilities  
of the Theranos product.21 It remains to  
be seen whether unicorns are so magical, 
after all.

Conclusion
With an increasingly competitive D&O 
marketplace, carriers are smart to take 
advantage of the large amount of  
data concerning securities class-action 
activity in order to understand their 
relative exposures, the development  
of potential cases in terms of cost and 
longevity, and new hot spots for 
investigation and regulation. 

For example, a Deloitte report has 
concluded that reputational damage may 
be a key threat for large companies, and 
one that directors and officers will feel 
increasing pressure to guard against.22 
Where the plaintiff’s bar has capacity 
and opportunity to pursue cases against 
smaller firms, this will contribute to 
continued pressure on the D&O market  
to appropriately predict and competitively 
price risks. The irons are hot for the 
plaintiff’s bar to continue accelerating 
the frequency of D&O litigation. D&O 
cases will continue to command 
premium defense rates and budgets 
which could fully expose limits, 
notwithstanding defensible claims. 
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