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Trend Spotlight
Consent Judgments — Troubles, Traps and Tips

Disagreements often arise between an insurer and an insured over the defense 
or settlement of a case. The insurer should always weigh the risk that the insured 
may agree to a consent judgment.

In Homer’s Odyssey, to be caught between 
Scylla and Charybdis is to be faced with 
two unpleasant options. At odds with an 
insured over a claim, many insurers 
confronted with consent judgments feel 
they are in this same place. Having 
reached this point, insureds have very little 
incentive in reaching the most reasonable 
consent judgment terms. This scenario 
may have insurers facing larger claims, 
with underlying liability a foregone 
conclusion. It is vital for insurers to verse 
themselves in handling an uncontested 
judgment and possible limitations on 
defending its coverage positions. They 
should know when, where and how an 
insured may consent to a settlement, as 
well as practical options and defenses. 
 
What is a consent judgment, and what 
are the consequences?
A consent judgment is a settlement 
between two parties meant to end a 
dispute. In the insurance industry, consent 
judgments include an admission of the 
insured’s liability, along with a covenant for 
the claimant: they agree not to execute or 
collect against the insured defendant. The 
insured also gives the claimant the right to 
pursue the agreed judgment against an 
insurer. In some cases, it doesn’t stop with 
the judgment, and may include the 
insured’s potential bad-faith claims against 
relevant insurers. Once there is a judgment 
in place, courts are eager to protect 
policyholders and have strong incentives 
to support and enforce such voluntary 
settlements. For insurers, the end result 
can be more expensive and complex 
litigation, making a consent judgment 
seem like a very bad outcome. 
 
Playing defense against consent 
judgments
In jurisdictions where consent judgments 
are recognized, it may take extraordinary 
evidence for an insurer to dispute the 

validity of a judgment. But there are four 
recognized defenses insurers should be 
familiar with. Their main arguments are:

1. The claim is not covered
2. The terms of the judgment are the 
product of fraud or collusion
3. The amount of the judgment isn’t 
reasonable
4. The judgment constitutes a breach of 
the policy’s cooperation clause
 
Let’s review these defenses.

1. The claim is not covered:
An insurer may be forced into trying to 
prove ‘no coverage’ in litigation. This 
strategy may be expensive, but can be an 
absolute defense. Because litigation can be 
unpredictable, this is truly a ‘bet the case’ 
route, which can also unfortunately 
backfire. The central issue is a possible duty 
to defend as opposed to an excess policy, in 
which an insurer need only reimburse 
defense costs. An insurer often faces a 
tough challenge given how broadly courts 
tend to apply the duty to defend.

2. Fraud or collusion: 
Proof of fraud or collusion is a legitimate 
strategy, but the burden is on the insurer to 
prove that the plaintiff colluded with the 
insured. This can be an extraordinarily 
difficult task. Courts are not easily 
persuaded that enormous damages equal 
fraud or collusion. An insurer raising fraud 
or collusion is often left to present limited 
documentary proof of the insured’s or 
claimant’s intent to commit fraud or 
collusion. Establishing intent is notoriously 
challenging.
 
3. Reasonableness: 
Many jurisdictions do allow insurers to 
challenge the reasonableness of a consent 
settlement — a lower standard of proof than 
fraud or collusion. But many of those  
jurisdictions require the insurer to prove 
unreasonableness. Other states require the 
claimant make the case for reasonableness 
and good faith; then the burden shifts to 
the insurer to prove that the judgment was 
unreasonable or done in bad faith. In some 
cases, insurers are completely restricted 
from challenging a consent judgment if 



they did not participate in the defense of 
the insured. That’s based on the 
assumption the insurer breached its 
contractual obligations. Determining 
reasonableness often rests on a court 
determining if the judgment resulted from 
an arm’s length compromise. 
 
4. Breach of the cooperation clause: 
Determining whether an agreement to a 
consent judgment violates policy terms 
and conditions is a nuanced argument 
that requires a close examination of the 
facts and policy wording. Does the policy 
prohibit settlement without the insurer’s 
permission? Does the policy require that a 
settlement and release of liability be 
signed by the insurer? How does the 
reservation of rights or coverage denial 
impact policy conditions? Breach of the 
cooperation clause is not an automatic 
back stop preventing consent judgments.

Differences among US state 
standards:
Analyzing consent judgments can get 
even more complicated when looking at 
them through a state-specific lens. 
Examples include:

Missouri
In 1959, Missouri established a non-
insurer friendly statutory framework. But 
starting this year, new legislation has 
somewhat leveled the playing field for 
insurers, significantly altering section 
537.065.1 Insurers must now receive 
notice of the execution of an agreement 
before a consent judgment can be 
executed. An agreement is not effective 
until the insurer has the opportunity to 
defend the insured without a reservation 
of rights, and refuses to do so. Also, after 
receiving notice of an intent to enter into a 
consent judgment, the insurer has 30 
days to intervene in the underlying suit as 
a matter of right. Bad-faith related 
demands also must be open for a 
minimum of 90 days. Reviewing the full 
Missouri statute is advised, but these 
changes highlight a possible step toward 
more insurer-friendly terms elsewhere.

Montana
In Montana, an insurer that declines to 
defend is precluded from presenting 
coverage defenses; a stipulated 
settlement is presumed reasonable.      

The Montana Supreme Court clarified the 
consequences of consent judgments in 
Tidyman’s Mgmt. Servs., Inc. v. Davis, 
330 P.3d 1139 (Mont. 2014),2 stating if 
there was a breach of a duty to defend, an 
insurer may be prevented from disputing 
the full amount of any judgment and owe 
defense costs without regard to policy 
limits. While an insurer can attempt to 
prove a collusive settlement, the standard 
is very high. The insurer must prove that 
the settlement parties “aimed at 
defrauding another or otherwise breaking 
the law.” In one case, there was evidence 
that the insured agreed to pay seven 
times what the plaintiff had demanded, 
and the insured stood to benefit 
financially from the settlement, but that 
was still insufficient to establish collusion. 
The court ruled that the sole recourse of 
an insurer was to file a declaratory 
judgment action. 

Florida
Florida allows an insured to enter into a 
fair consent judgment for liability, if the 
insurer denies coverage and refuses to 
defend the insured. This judgment, known 
as a Coblentz agreement can bind the 
insurer to the settlement agreement. See  
Coblentz v. American Surety Co. of New 
York, 416 F.2d 1059 (5th Cir. 1969).3  
The insurer can nullify a Coblentz 
agreement by showing that denial of 
coverage was correct. The agreement can 
also be effectively nullified when evidence 
points to an unreasonable settlement 
amount, and/or if it was negotiated in bad 
faith. The burden of proof is on the party 
seeking to enforce a Coblentz agreement. 
A court will also review the optics of the 
agreement, including whether there was 
an agreement to share the proceeds from 
the action against the insurer, and/or 
whether the insured agreed to receive an 
amount in the exchange. See Sidman v. 
Travelers Cas. and Surety, 841 F.3d 1197 
(11th Cir. 2016)4 for additional guidance.
 
Given this tough landscape, what’s the 
best strategy?
Not entirely incorrectly, insurers may be 
left with the impression that they are 
severely restricted in their ability to fully 
assert coverage limitations without risking 
exposure to egregious consent 
judgments. How to best proceed depends 
on the following:

1. Be fully aware of the specific 
jurisdictional perils and standards.  
This is more of a prelude to a strategy, but 
knowing the local law and options is 
imperative. 

2. Consider the cost. Challenging the 
validity of or agreed settlement values in 
consent judgments can be expensive. Will 
it be more costly than simply defending 
from the outset? It’s smart to do the math 
early on, as best you can.

3. Weigh the value of the case. Some 
courts suggest filing a declaratory 
judgment action to elicit a ruling on the 
insurer’s coverage obligation. This is not 
always the best practice, but it may be 
considered in high-risk, high-value cases.
 
4. Establish internal escalation 
criteria. Do not leave final claims 
decisions to unseasoned handlers at your 
company. Know your ‘culture of risk’ and 
always ensure consistency. Similar 
coverage situations should be handled 
similarly. Discovery uncovering 
inconsistency can quickly lead to bad-
faith allegations. 

5. Consider whether it’s prudent to 
issue a reservation of rights. Be open 
to withdrawing the reservation or fully 
defending should the circumstances 
warrant. In one promising sign, Missouri’s 
statutory revisions suggest that an insurer 
should have a second chance to offer a 
defense in order to avoid a consent 
judgment.

Final takeaway
Public policy typically leans heavily in 
favor of insureds, especially where 
insureds are personally exposed. As a 
result, the mechanism of consent 
judgments typically puts insurers in the 
difficult position of offering all or nothing, 
and bearing all the risk. Attention to the 
insured’s rights and remedies and 
establishing escalation decision-making 
criteria help put insurers in a stronger 
position to make informed decisions 
about risks regarding coverage and 
settlement positions. Emerging statutory 
reforms like the one in Missouri may give 
insurers more opportunities to avoid or 
challenge consent judgments. Before 
taking any coverage position, insurers 
should always remain vigilant about the 
perils of consent judgments.

1 https://fwpclaw.com/practices/bad-faith-law/missouris-new-fair-settlements-bill-the-repeal-replacement-of-rsmo-537-065/
2 http://propertycasualtyfocus.com/wp-content/uploads/2014/09/tidymans-v-davis.pdf
3 https://openjurist.org/416/f2d/1059/coblentz-dbn-v-american-surety-company-of-new-york
4 https://www.leagle.com/decision/infco20161117085


