
The Frye and Daubert 
standards

Courts are testing the science behind talc 
claims through Frye or Daubert hearings. 
Although the Frye and Daubert standards 
differ in terms of the proof required, both 
achieve the same result: a pre-trial ruling on 
the admissibility of expert testimony. 

Courts applying the Frye standard assess if 
the method used to develop the evidence is a 
generally accepted method used by experts 
in that particular field. The Daubert standard, 
used in all federal courts and most states, 
requires the expert’s scientific testimony to 
be based on a scientifically valid 
methodology. The methodology is 
considered valid based on several factors 
including if (1) it can be, and has been, tested, 
(2) it has been subjected to peer review and 
publication, and (3) it has widespread 
acceptance within a relevant scientific 
community.

Of note, a 2013 New York state court found 
that the expert testimony linking talc to 
mesothelioma was unreliable. The court held 
that the experts relied upon “novel” scientific 
testing that was inconsistent with accepted 
methodology. The judge ultimately precluded 
testimony offered by the plaintiff’s expert. 

The medical  
backdrop

Two types of cosmetic talc cases exist: those 
alleging that cosmetic talc causes ovarian 
cancer and those alleging that asbestos-
contaminated talc causes mesothelioma and 
ovarian cancer. At the center of talcum 
powder lawsuits is ovarian cancer.  

Plaintiffs’ experts assert that talc travels 
through the reproductive tract to the ovaries, 
causing chronic irritation of ovarian tissue 
that results in cell mutation and cancerous 
tumors. Plaintiffs further argue that when 
talc is mined, it can be contaminated with 
asbestos and that the use of allegedly 
contaminated talc products prior to the mid-
1970s created asbestos exposure risks. In 
its natural form, talc may contain asbestos, 
but commercial products sold since the 
1970s are reportedly asbestos free due to 
strict quality controls. Interestingly, a cohort 
study in 2002 reviewed roughly 1,500 
miners in Austria and France who worked in 
talc mines from 1945 to 1995. The study 
found no cases of mesothelioma and only a 
few cases of lung cancer.

Let’s talk talc
Baby powder recently led to an oversized award. On July 19, 2018, a Missouri jury awarded  
USD 4.69bn to 22 women. Significantly, this is the first verdict in a lawsuit alleging that asbestos  
in talcum powder caused ovarian cancer. 

Multimillion-dollar verdicts are commonplace in asbestos lawsuits, but a billion-dollar verdict related  
to baby powder creates considerable buzz. It is worth considering the liability ramifications.
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A history  
of verdicts

Juries have periodically awarded millions of 
dollars in talc-related ovarian cancer cases. 
Until recently, Missouri was a favored venue 
for talc claims because it was one of the few 
states that followed the Frye standard. 
Jurisdictional issues have resulted in the 
reversal of several Missouri verdicts because 
the plaintiff was not a Missouri resident. 
Relying upon the US Supreme Court decision 
in Bristol Meyers Squibb, which found that 
state courts lack jurisdiction over claims made 
by non-residents, defendants successfully 
vacated two multimillion-dollar verdicts. 
Missouri juries, however, continue to award 
large sums for talc claims like the May 2017 
award in excess of USD 110m and the July 
2018 USD 4.69bn award. On October 15, 
2018, the Florida Supreme Court rejected 
legislation saying the state standard is 
Daubert, which will likely cause an increase in 
filings in Florida.

In October 2017, a Superior Court judge in Los 
Angeles County dismissed an award by ruling 
that there was insufficient evidence to support 
causation and that the awarded damages 
were excessive. In September 2016, a New 
Jersey state court dismissed with prejudice 
two suits finding that the plaintiffs’ experts 
failed to support their claim that the 
defendants’ powder caused ovarian cancer. A 
federal court judge in July 2017 dismissed a 
class action for lack of standing. Subsequently, 
there were four verdicts that ruled in favor of 
the defendants or that resulted in a hung jury.



The insurance  
implications

Despite the evidence that there is no 
definitive link between the use of talcum 
powder and cancer, thousands of lawsuits 
will continue to be filed and the insurance 
industry may start seeing “fear of cancer” 
lawsuits. Their outcomes will be determined 
by factors like jurisdictional issues (plaintiffs’ 
residency) and the scientific evidence 
allowed (Frye or Daubert). 

Most manufacturers are vigorously 
maintaining positions that their powders are 
safe and that studies implicating talc as a 
carcinogen are flawed (some manufacturers 
have chosen to settle). If defendants 
continue to be successful at obtaining 
defense verdicts and overturning adverse 
verdicts, the indemnity exposure should be 
minimal. Litigation expense, however, has 
been monumental and will likely represent a 
significant exposure. In addition, smaller 
distributors, sellers, manufacturers and 
mining companies will probably be named.
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The claims  
considerations

Cosmetic talc claims exhibit the features of 
long-tail product liability claims, including 
the spectra of multiple defendants and the 
triggering of multiple policies and policy 
years. There are important differences to 
consider, however, relating to trigger of 
coverage and allocation. 

Most states use a continuous trigger based 
on the theory that asbestos diseases are 
progressive. This may continue to be the 
prevalent trigger for cosmetic talc 
mesothelioma claims. However, a different 
trigger approach may be argued for cosmetic 
talc ovarian cancer claims, as insurers seek 
out scientific opinions that these type of 
losses are not progressive in nature. 

Cases in which talc (non-asbestos) allegedly 
caused cancer may have a longer spread of 
triggered policies because it may be easier 
for plaintiffs to prove exposure to consumer 
products from birth.

Bottom line, insurers and reinsurers should 
consider the impact of talc exclusions on 
their policies/contracts and reliable experts 
should be identified and utilized in the early 
stages of litigation. For cases involving 
asbestos-contaminated talc, insurers, when 
appropriate, should consider seeking 
contribution from talc-mining companies. 
Statute of limitations, reviver statutes, and 
innocent seller statutes should also be 
considered when evaluating exposure.


